
The Knowledge Ramp and Money Hurdle  

To Owning and Operating Your Own Business  

By Donald W. Hudspeth©  

The Law Offices of Donald W. Hudspeth P.C. 

Introduction 

Many new business owners, or business owners who are just putting their legal affairs in 

order, are struck by the level of legal knowledge and financial resources recommended, if 

not required, to start and operate a new business. In this article I call these challenges the 

“Knowledge Ramp” and “Money Hurdle.”  

The Knowledge Ramp  

A. Consultation, Advice and Preparation of Case  

 1. The Legal Brick House 

Recently, a new client with a new invention in the gaming industry, and with other 

inventions on the way, commented that he did not realize the amount of knowledge and 

money that it took to start a business. He had a point. A new business may require a new 

entity, like a corporation or an LLC, a shareholders agreement or LLC members operating 

agreement (required by law in Arizona), trademarks (name and logo),  a sales/service 

contract (often used as terms and conditions on the website), drafting or review of a website 

design and development agreement, a privacy policy for the website, employment 

agreements for key employees and confidentiality agreements for other employees, lease 

review and revision, franchise document creation or review, distribution and dealer 

contracts, software transfer, development or licensing agreements, and other assorted 

contracts and documents used in their industry. I call this collection of documents and 

advice the “Legal Brick House.”  

 2. Investors 

If the company is seeking investors, then depending on role of the investor in the business 

and the size of the investments, the new business promoters may need to have their attorney 

and accountant prepare a private placement memorandum (aka PPM), an investor 

questionnaire, federal (SEC) Regulation D filings, their state counterpart, and the securities 

purchase and sale documents.  

 3. The Business Model 

And, before the attorney can even start the above work, he/she needs to learn about and 

understand the client’s business and objectives. Sometimes the business model must be in 

place or modified before one can draft the various agreements. If the business is in a new 

industry, like internet gambling (was), a targeted industry like telemarketing, or one that 

one that may walk on the fine edge of the law, like cannabis, the client may need a 

completely new business model with extensive research on topics including applicable law, 
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pending state and federal regulation, perhaps international law, and practical reality. This 

is a major project.  

 B. The “Call Not Made” 

Good legal agreements and other legal documents are tailored to the business1 and can 

resolve many issues and solve or prevent many problems before they occur. The intended 

and often factual result of this is what we the “call not made.” By that we mean our client 

does not get a call from an adverse party and, in turn, we did not get a call from the client 

about some issue, because the documents we drafted for the client protected it from certain 

claims. The other party, either on its own, or after consultation with its attorney, has 

concluded its case would be weak, and in any case not worth the cost of prosecution. This 

is the goal of the Legal Brick House; that is to prevent problems and to stop destructive 

legal claims before they begin. In any case good legal work can greatly mitigate harm.     

C.  Legal Work is Front End Loaded. 

Legal work is front-end loaded. Clients often do not realize the Work required by legal 

practice. The capitalized term “Work” signifies the fact that legal matters are work and 

time intensive. We have to know what the case is about. Most matters require a fair amount 

of work which in turn takes a fair amount of time. For example, with transactions, 

reviewing a file and formulating the terms of a deal and drafting initial contract provisions 

to match may take, say, ten to twenty hours2 or more. Sometimes, due to complex facts and 

multiple claims a case work-up and demand letter may take ten hours or more of research, 

analysis and drafting. The more complex the transaction or litigation the more Work there 

will be. And, in both transactions and litigation we often want to work up the other side’s 

position as well as our own and formulate a response. Because of this, doing the Work on 

one case may delay the beginning or completion of Work on another.   

 D.  Lack of Knowledge  

 

A major cause of legal problems is lack of knowledge. We don’t know what we don’t know 

(“unknown unknowns” as Donald Rumsfeld, Secretary of State in 1970’s would say). Yet 

often we proceed as if we do know, or even if we don’t know, “nothing will happen.” In, 

say, 7 out of 10 cases leading to a dispute, the problem is caused by the actors’ lack of 

knowledge of the law and the legal consequences of their actions. People, including 

otherwise good and knowledgeable business people, just do stuff, often having no clue as 

to what they are doing.  

 

                                                 
1 Legal documents are like clothes or shoes. One size doesn’t fit all nor suitable for all occasions. For more on the 
importance of tailored documents please see my article The Falsity of Forms available at azbuslaw.com/ 
Publications/Articles.   
2 The point here is not to specify the number of hours but to make the point that each legal project takes time.  
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Exaggerating to make a point, the fact that the document is in English and the parties are 

speaking English does not mean that the parties understand the document or what is going 

on.3 Unless the client is a business lawyer or an extremely experienced business person 

who has been in and through this situation before, the client will probably make serious 

mistakes, some life-altering and some which cannot be undone.  

 

Simple example: This week a client bought a business that required a high degree of 

training. She knew that, and assumed she would get it because the need for it was so 

obvious.4 But she used the agreement from a business broker, and unlike most business 

sales contracts, her contract did not have training and transition provisions. Because she 

did not use a business lawyer in the transaction, she has big problems. She cannot operate 

the business that she bought. 

   

 E. The Documents Look OK to Me Fallacy  

In my article and online videos called the “One Minute Lectures,5” I use the example of 

the client who was purchasing a business and negotiated the terms of the business purchase 

agreement directly with the seller’s law firm. The problem was that the client worked with 

what was “on the page and in the document” and did not realize that important provisions, 

e.g. representations and warranties about the business and financial information, were not 

in the contract at all. This is what I call “The Documents Look OK to Me Fallacy.” 

Fortunately, the client came in at the last minute (better than not coming in at all) and we 

were able to fix that.  

 

 F. Wrong Questions Get Wrong Answers 

 

Wrong questions get wrong answers. Potential clients ask: “How much does it cost to draft 

a letter or a settlement agreement?” This is the wrong question and, as I discuss in my 

Briarpatch article,6 “Wrong questions get wrong answers.”  The reason it is the wrong 

question is that it is not the letter, but reviewing the file, learning the facts, researching the 

law and analyzing the case, i.e. the Work, that leads to the letter or other legal document.  

                                                 
3 As an aside, one downside of the “plain English movement,” where attorneys and the legal profession use 
ordinary language, and work to make documents more understandable, is that clients think that because they 
understand the terms, they have the knowledge to know what the contract or document requires. One thing about 
the Latin vernacular of yesteryear was that laypersons knew they did not know enough to do legal work or 
evaluate legal work on their own.   
4 I discuss this problem in another one of my “One Minute Lectures,” the “Candy Jar Speech,” available from the 
firm or at our website at azbuslaw.com. In a nutshell you don’t get the business you see; you get what the contract 
says you are getting.  
5 Available from the firm or at our website at azbuslaw.com/Publications/Articles 
6 The Briarpatch article is available at azbuslaw.com/Publications/Articles  



Page 4 of 8 

 

In legal matters even the proverbial “quick question” can take a whole series of steps to 

answer. What often happens, of course, is that the devil is in the details, and the contract 

cannot be drawn until disputes are resolved or litigated. Sometimes the client, perhaps 

through inexperience, does not realize that the very act of drafting the letter or document 

may create and trigger issues which require substantial negotiation, and which may lead to 

litigation.  

Often, there are “miles to go” before the settlement document can be drawn.  In a 

partnership dispute or “business divorce,” this can lead to the hiring of forensic 

accountants, appraisers, or other experts, and “the beat goes on.”  A divorce can cost you 

$150.00 if there is nothing to fight over, or $150,000 (or more) if there are kids, a dog and 

a substantial estate. A business divorce between business owners (colloquially, “partners”) 

has many of the same problems. 

G. Untangling the Necklace    

 

Dealing with some legal matters can be like “untangling a necklace.” Sometimes by the 

time the client realizes she needs legal counsel -- and in some cases becomes desperate 

enough to hire an attorney -- things are really a mess, an “all the King’s horses and all the 

King’s men” kind of situation. As with a serious illness that has advanced to the critical 

stage, in a case like this the attorney may not be able to return the client to an ideal situation.  

 

One indication that things are becoming “tangled” is receiving a demand letter from 

opposing counsel. An attorney’s involvement typically means that things are “going to go 

on for a while” for at least these reasons: 

 

  1. The client has flipped the “psychological switch” to pursue the matter, 

perhaps even to sue. Once a client has worked through the alternatives and decided to hire 

an attorney, the matter usually does not resolve until some “equilibrium” of position leads 

to settlement.7  

  2.  Even with the “perfect case” it is unlikely that the other side is going to 

respond to a demand letter or Complaint by saying “We agree.” One reason is that where 

money is involved, say $100,000, it is worthwhile for the defending party to hire an 

attorney to see if the matter can be resolved and settled for less money. It would not be 

unusual for the matter to settle for, say $60,000 with $15,000 in attorneys’ fees, so the 

defending client would still come out ahead. Conversely, it for a matter of this size it can 

be a good business investment to hire an attorney to pursue the $100,000.    

 

                                                 
7 I discuss “equilibrium” in the dispute context in my article “Follow the Money,” available at azbuslaw.com/ 
Publications/Articles. I define It to mean the point where the costs or downside risks (collectively, “Costs”) of 
further action are equal or greater than the immediate or perceived benefit.    
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3. The attorney, once hired, has the ethical duty of competence. This means 

he or she is going to work up the suit or transaction to advise the client. Not to do so could 

be malpractice. This takes some time. 

   4. The attorney has a paying client and has incentive, if not need, to make 

money for him or herself and the firm. Big firm lawyers’ careers depend on the clients and 

dollars they bring in. They will never make partner without them.  

 

One way to avoid entanglement is to not to be caught off guard (or in willful denial).   

 

H. Can You Win, Fix This?  

 

Clients ask “Can you win the case or fix this?” Almost always a lawyer can make things 

better.  But the client may have, for example, signed documents he shouldn’t, proceeded 

without signed documents, or in other ways proceeded without the advice of counsel. In 

such cases the best that can be accomplished may be to mitigate the harm or damages the 

client faces.  A “win” may be a less, or least, bad outcome.  And, sometimes not even that 

is possible.  

 

The way to avoid a less than optimal outcome is: 

 

1. Consult with an attorney when you start your business.  

2. See an attorney about any business transaction. 

3. And if things are “going south” see the attorney early, right away, now, so 

he or she can prevent or mitigate the harm before it occurs. 

 

Doing this is not only better; it is cheaper. The firm has nice offices, I tell clients we pay 

for them with fees from clients who do not follow the above advice.  As I say in my One 

Minute Lecture and Video “The Doctor’s Office Speech,1 just as seeing the physician in a 

doctor’s office is cheaper than being in the hospital, or worse, emergency room surgery, 

seeing the attorney upfront costs much less time and money than litigation or emergency 

legal proceedings. 

 

 I. The Pipeline 

 

Earlier we talked about the Work involved with each case. And, attorneys typically have a 

number of cases in process, each requiring the Work. Most lawyers are not like the Maytag 

Repairman,8 just waiting for work and your call. They stay busy. As with physicians, 

                                                 
8 A series of memorable, and presumably effective, TV commercials in the 1960’s and 70’s where the Maytag 
Repairman is by himself and described as “the loneliest guy in town” and with nothing to do purportedly because 
Maytag appliances were so good and dependable.  
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demand for the best lawyers tends to concentrate at the top. Just as we may want the best 

doctor, the top lawyers may have more demand than they have supply. There are cases, or 

projects within cases, that are waiting for their attention. This is the “Pipeline.”  When we 

combine the nature of the Work with number of cases in the Pipeline it becomes clear why 

lawyers work many hours and still are not always instantly available.    

 

 J.  Decision Rules on Knowledge Issues 

 

A good “decision rule” for seeking legal and other professional advice is: “If the 

contemplated decision or action is outside the ordinary course of business of your company 

or personal affairs, then you should probably get professional advice.” For example, if you 

are a business broker, then you may not need advice about buying or selling a business 

because that is your business. But, for most everyone else buying or selling a business is 

not something that we do on a regular basis, so we will need both practical and legal advice.  

 

This firm has a number of hand-outs and consultation topics on many subjects. For the 

purchase or sale of a business we have due diligence explanation checklists – what to give, 

what to receive – buying or selling a business from beginning to end, how to evaluate and 

value a business and so on. Often, it is not just that the client is not well-versed on various 

topics –why should they be (?), that is not what they do – but they don’t even know what 

topics are important.  That is to be expected when one is working outside the area of one’s 

expertise. That is why we have professional advisers.  

 

The Money Hurdle 

 A. Getting Started 

The legal brickhouse, combined with consultation and advice regarding the business 

model, both legally and practically, can amount to thousands of dollars. If we do investor-

related work like a private placement memorandum and accompanying documents, or do 

work to help the client franchise its business, then the cost can be tens of thousands of 

dollars. Litigation is similarly, if not more, expensive.  

I’ve been there myself. In my 20’s just starting out I discussed the Legal Brick House 

matters with my attorney and he stressed their importance. And, he talked about the 

importance of my team. He recommended accountants, marketing firms and other 

beneficial professionals. But I asked him: “How am I supposed to do all this and start my 

business when I have $3,000? 

The answer is “You can’t. And, you don’t need to.” Fortunately, “Rome wasn’t built in a 

day,” and not everything needs to be done at once. We can discuss costs and priorities and 

work through the list as the business needs, and the client can afford, it. The critical point 

here is not to let it go or forget about the Legal Brick House. The work can cost a few 
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thousand or less and prevent problems that cost tens of thousands of dollars to fix. And, 

this later “cost to fix” may be beyond the business’ ability to pay. In that case the loss may 

be a life-altering event. For this reason also I recommend that the firm have a “legal 

savings account,” i.e. $10,000 or so in case an attorney needs to be hired.9 

 B. Decision Questions; Decision Rules 

At the knowledge level if it appears to the client that legal advice is needed, e.g. litigation 

or as discussed above a transaction outside the ordinary course of business, then the Money 

Hurdle becomes important. When evaluating a legal course of action from the financial 

side, we use these Questions or “Rules:”  

Question-Rule number 1: Does the client have the money, now or over time to do 

this? The rule is: If you don’t have the money, you should not do it.   

Question-Rule number 2: If the client has the financial resources: Is the cost of the 

contemplated action a good business investment from a cost-benefit analysis?  

Generally, the Rule is that if the benefit substantially exceeds the cost, then one 

should do it. For example, spending $10,000 on a $100,000 matter may make sense. 

But, $10,000 on a $10,000 matter, probably not.    

Question-Rule number 3: If I (the client) do nothing, where will I be, or what will I 

think about that, later? The Rule is: Consider the matter carefully now so you won’t 

look back in anguish. If the matter is important enough to see a lawyer in the first 

place, then it may be something that requires some proactive steps to reach an 

acceptable resolution. Generally, except for age or illness, where the quality of life 

may trump injustice, the client will have the firm prepare a demand letter in a 

litigation matter or basic contract and advice in a transactional matter.    

Question-Rule number 4: A fourth, perhaps completely fallacious, way to evaluate 

a case is based on the perceived cost-benefit; that is, the question: What is the ratio 

of cost to gain? In this case we take the amount at stake, say $100,000, times the 

apparent likelihood of success, say 40%, which yields (according to this formula) 

$40,000 as the amount one can rationally budget for the case. 

This model assumes one can reasonably estimate the likelihood of success, here 

40%, and that the budget for the case is the corollary of the cost benefit ratio: here 

$100,000 claim, times likelihood of success, 40% = $40,000 which equals the 

budget for the case.  

 

Question-Rule number 5: Often the burning question in the mind of the client is 

“Are we going to win? Of course, there is no certain answer to that question. But I 

will ask and answer the question “Which side would you rather be on?” Often after 

some case work up the attorney will have some idea, or “gut feel,” how the case 

                                                 
9 For more on this topic please see my One Minute Lecture and video entitled “The Legal Savings Account.” These 
are available from our website at azbuslaw.com/Publications/Articles and Videos.  
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looks. If the client asks, and I have that idea or feeling about the case, then I will 

answer.  

 

Note: I usually do not include Question and Rules number 4 and 5 in my writings about 

the Decision Rules because they are subjective if not questionable. You may ask the 

obvious question: If that is so then why do you ever present and discuss these Rules at all? 

The answer is that the clients often have no way to evaluate the case, so are desperate for 

some form of guidance or reassurance about what to do. I tell the clients that these “Rules” 

may be crap, but they like them anyway. So, why do I do it? Because the clients need and 

want it, even if they understand the Rules may be weak if not fallacious.     

 

Conclusion. 

Success in business means climbing the “Knowledge Ramp” and overcoming the Money 

Hurdle. Once achieved, the Legal Brick House, including on-going legal representation, 

can make you money on the upside and prevent the trials, tribulations and exponentially 

greater costs of litigation and loss on the downside.  

In our “One Minute Lecture” and video, the Skyscraper Speech,10 we say that if the major 

“players” in the business world, who have offices in expensive high rise suites, use lawyers, 

accountants and other professionals in the regular course of business, then it is probably 

good idea for you to do the same. If you want to be where they are, then do what they do. 

And, first steps include climbing the Knowledge Ramp and getting over the Money Hurdle. 

 Thank you.  

 

                                                 
10 Available on our website at azbuslaw.com/Publications/Articles. 


