
 

 

ASSET PROTECTION AND SUCCESSION PLANNING   

EXAMPLES AND CHECKLIST FOR BUSINESS OWNER1   

By Donald W. Hudspeth 

Law Offices of Donald W. Hudspeth PC.  

I. Introduction  

 In business virtually every action by you, the company, an employee or other agent is 

subject to performance standards. Breach or violation of these standards can lead to legal 

claims. Among other things a business may be sued for breach of contract, trademark 

infringement, misappropriation of intellectual property, discrimination or harassment, 

product or service defects, auto accidents, personal injury or workers compensation. In any 

of these cases the company may face “vicarious liability,” which means liability for the 

acts of another, say, your employee. Asset protection devices help protect your income and 

property from these claims by making the assets much more difficult to reach.   

II. Key Points About Asset Protection:   

  Where ever possible do not own things in your personal name. Beyond the 

homestead exemption on your residence and retirement plans, IRA’s and insurance, assets 

are a “bullseye” for creditors. The higher your income and net worth the greater the 

problem.  

Persons with professional degrees, e.g. physicians, lawyers, engineers, and 

accountants, are especially vulnerable because as a matter of law they are personally liable 

for malpractice (negligence) claims. A corporation or LLC provides limited liability for 

trade claims, like rent or vendor invoices, but not malpractice claims.     

It’s “now or never.” There are some incredible things you can do if there is no claim 

against you. But once you have notice of a claim the opportunity for asset protection is lost. 

And a “claim” does not need to be a lawsuit. It can be a demand letter from an attorney, a 

collection letter from a collection agency, a past due invoice or even an email stating a   

demand. Once you have notice of a claim implementation of the items below can result in 

 
1 This article is intended as general information. We could not give legal advice without knowing your particular 

situation.  
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claims for voidable and fraudulent transfer or successor liability. In that case the damage 

claim may be triple the amount of the original claim.   

III. LLC’s and Corporations: Reasons for and Examples of Assets Protection   

A. Personal Liability.  

If a creditor has, say, a $50,000 judgment against the individual(s) doing business 

personally under the trade name “Hog Dog Express” it may seize the “company” assets 

because the company and its owner(s) are one and the same. The creditor can take the, say, 

$500 in cash in the business owner dba Hot Dog Express bank account. And, it can sell the 

hot dog cart (which, say, cost $5,000) for $500.00 applying the $500 in cash and $500 

received for the cart the creditor has received $1,000 against a $50,000 debt. After this 

liquidation of the business assets there will still be a $49,000 judgment against the 

individual. And that judgment will stay as a lien of record and a debt owed it is paid, settled, 

or discharged in bankruptcy.  

B. The Hot Dog Stand LLC  

1. Claim Against the LLC  

In contrast to the above, assume that instead of doing business personally as a sole 

proprietor or partnership the client has a hot dog stand doing business as Hot Dog LLC.  

This means that a trade creditor or customer buying a hot dog would only have a claim 

against the LLC, not the LLC owner (i.e. “member.”). Using the above facts, the company 

LLC, not the business owner member, would owe the $50,000 to the creditor.   

2. Claim Against the LLC Owner.  

Assume a creditor has a claim or judgment against an LLC “member” (what the 

LLC owner is called) on a personal credit card debt. And, assume the member’s assets are 

held in an LLC. In that case when the creditor attempts to execute the judgment1 against 

member’s assets the creditor can only get a “charging order” against the LLC. A charging 

order is a right granted by the court to seize distributions made by the LLC to its members.  

What is important here is what the charging order does not allow the creditor to do. 

Unlike the case of execution against corporate stock, in which case the creditor may 

execute against the shareholder’s stock and in effect become the company owner and pay 

itself, the creditor of an LLC member can only be paid if and as the member is paid a 

 
1 The execution of judgment is the act of getting an officer of the court to take possession of the property of a losing 

party in a lawsuit, called the judgment debtor, on behalf of the winner, called the judgment creditor, sell it and use the 

proceeds to pay the judgment 
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distribution 1 , which could be never. This means that if and only if the LLC pays a 

distribution of net profits to the owner (i.e. member) then the creditor is entitled to claim 

its portion of that payment. Metaphorically, the creditor is outside the company’s “castle 

walls” rather than inside.  

Under a charging order the creditor may get nothing anytime soon because the LLC 

member(s) may choose not pay themselves distributions and instead take money in other 

ways. They can pay themselves as Managers or borrow funds from the LLC. This gives 

the debtor leverage in negotiation because the LLC can tell the creditor “We do not have 

to and are not going to pay distributions to the member(s). If you want money, then you 

will need to discount the debt or provide terms of payment.” 

Changing the example for the moment, consider a physician who is facing a million-

dollar malpractice claim. Assume that the physician has substantial assets but the assets 

are held by LLC’s (or asset protection trusts, discussed below). In the face of a claim the 

physician may argue the claim is uncollectable because the physician is “judgment proof.” 

The claim is against the physician personally but the physician owns few assets personally. 

All of the assets are in LLC’s or trusts. This greatly limits or prevents completely the 

claimant’s ability to collect damages against the physician.        

C. The Hot Dog Stand Corporation  

   1. Claim Against the Corporation 

Assuming the client has a corporation, instead of an LLC, say, in the name of the 

Hot Dog Inc. then a trade creditor or customer buying a bad hot dog would only have a 

claim against the corporation, not the corporation’s owner (i.e. “shareholder”). Using the 

above facts, the company corporation would owe the $50,000, not the shareholder.     

   2. Claim Against the Shareholder Personally.  

If the creditor has a claim against the business owner (again, say for personal credit 

card debt) and the business owner has a corporation instead of an LLC, then by law the 

creditor can execute its judgment against the debtor-shareholder’s stock to in effect become 

the owner and use the company income or assets to pay itself. In this case the creditor is 

“inside the castle walls.” For this reason, all other things being equal, an LLC is better for 

asset protection than a corporation.  

Here are some ideas for asset protection.  

 
1 Generally, payment of profits to the members, who are paid and taxed as partners. Distributions can also be a return 

of capital.    
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IV. Asset Protection   

   A. For Business or Professional Against Outside Creditor    

1. LLC or Corporation, as discussed above.   

2. Custom provisions in the operating agreement:  

a. No mandatory distributions that creditor would take under  

“charging order.”  

b. Non-pro rata distributions; that is distributions could be made 

independently of ownership “percentage interest. For example, 

three members own 1/3 each as a percentage interest, but one 

member may receive more, say 50%, or receive less, say 10%, of 

company profits. Note this may require “special allocation” 

allowance from IRS.   

c. The LLC is manager-managed such that members are not involved 

in management activities or have any right to terminate 

manager(s).  

d. Dissolution or sale or spin-off of assets only by unanimous 

approval of Manager and Members.  

e. No transfer except by unanimous approval,  

f. Purchase of interest upon bankruptcy, divorce or death.  

g. Poison pill, i.e. the right of company or member(s) to buy out 

creditor who is seeking to attach the LLC interest. (This works best 

in judicial foreclosure). Attachment1 trigger right to buy and buy-

out price of say 1X net worth times member’s percentage interest 

(attached by creditor).   

h. Members may not withdraw from company or reacquire 

contributions already made.  

2. Family LLC – custom operating agreement. Only family member could 

own membership interest thus, providing argument that creditor could not 

attach the interest.   

 
1 “Attachment” is pre-judgment remedy typically used in a collection suit by which a creditor seeks to seize certain 

property pending later favorable case outcome. The immediate effect can be to prevent the business from operating 

which is an extremely powerful and effective creditor’s remedy. However, the creditor must post bond to protect the 

debtor from illegitimate seizure or weak legal claims.      
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3. Corporation or   

4. Sub-S corporation.   

5. Custom Bylaws or Shareholders Agreement. Items IIA2.d through h above 

could apply to corporations and shareholders as well.  

6. Holding company management corporation with management agreement 

between holding company and the subsidiary corp. or LLC under which 

the holding company will manage the business or property.  

7. Holding company owning operating assets and leasing them via an 

equipment or other lease to the operating subsidiary.  

8. Asset Protection Trust. Unlike the trusts used for estate planning an asset 

protection trust is irrevocable. Its protection comes from the fact that the 

grantor can longer control the trust and usually the trust is for the benefit 

of the beneficiaries (spouse or children) not the grantor.  

9. Domestic Asset Protection Trust (DAPT). The DAPT goes the standard 

irrevocable trust one better by being formed and holding assets in certain 

states which have the necessary statutory framework. Last count there 

were 14 states which allow such trusts. These include Alaska, Nevada and 

South Dakota. (We typically use South Dakota.) In a nutshell DAPT states 

have passed legislation saying, in effect, we do not recognize the 

judgments of other states. You cannot execute a judgment against assets 

held by our state DAPT. DAPT’s raise a number of constitutional issues, 

like comity. 1  But to my knowledge no such statute has been ruled 

unconstitutional and the cost of challenging the trust would deter all but 

the most ardent creditors.              

B. Asset Protection from Partners and Employees – the “Wolf Inside Your 

Door”  

We may not immediately think of the company’s organization and operations 

documents as “asset protection.” But, in practice more money may be taken, assets 

diverted and opportunities stolen or missed by the company owners, management 

and staff than by or to an outside creditor. Here are some of the more important 

documents.     

 
1  The legal principle that political entities (such as states, nations, or courts from different jurisdictions) will mutually 

recognize each other's legislative, executive, and judicial acts. 
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1. Operating or Shareholders Agreement stating fiduciary duty of LLC 

Managers and Members and Corporation Directors, Officers and (in a close 

corporation) the Shareholders.   

2. Operating or Shareholders Agreement with strong non-competition, 

non-solicitation and confidentiality provisions.  

3. Key Employment Agreement with strong non-competition, non-

solicitation and confidentiality provisions.  

4. Other employee Employment Agreement with strong non-

competition, non-solicitation and confidentiality provisions.  

5. Sales and Service Agreements with clear statement of work, warranty 

disclaimers and limitation of remedies provisions. (Many customer disputes 

arise out of badly drafted agreements and result in lost income. A Sales or 

service agreement with these terms   reduces or prevents customer claims and 

limits damages to direct damages to the immediate parties.)     

Some of these rights may only exist or be protected if a written agreement contains 

them.   

C. Personal  

1. Homestead Exemption  

2. Retirement plans, insurance  

3. LLC for second home, or investment property  

4. Irrevocable trust   

a. Note: estate trust not provide asset protection  

5. Domestic Asset Protection Trust (DAPT) to take advantage of state law 

protecting trust assets   

a. Note: professionals like doctors, lawyer, architects, engineers, accountants 

need # 4 or #5 trust because LLC or corp. not protect against malpractice 

which is personal claim.   

b. Note: trust like #4 or #5 also protect high net worth individual against 

personal claims for fraud, negligence, etc.   

6. Trust (#4 or #5) as co-owner with individual of “sunny day” and “rainy day” 

LLC’s. (This we would have to explain.)   
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III. Succession Planning  

   A. To Family  

1. By Last Will & Testament if heir take owner place in ownership and 

operation of the business.   

2. Buy-Sell Agreement specifying that:  

a. spouse: in divorce the spouse agrees to sell shares to company or 

remaining owners at predetermined price formula b. heirs: in 

succession heir(s) agree:  

(i) to accept both voting and financial interest and assume 

the grantor’s position, presumably of ownership, management and 

control, in the company or   

(ii) sell shares back to company or remaining owners at 

predetermined price formula  

 c. Purchase upon death could be funded by insurance. Share 

redemption insurance paid by the company or cross-purchase 

purchased and paid for by the corporate shareholders or LLC 

members. (Cross purchase steps up basis for shares which can reduce 

tax on subsequent sale.)    

3. Trust (Trustee) hire or continue management of the grantor’s interest in 

the company. Could be:  

a. Estate Trust if asset protection not an issue  

b. Irrevocable Trust or   

c. DAPT if asset protection as well as succession are important  

Transferring the business to a family member may be a dream come true for both the 

parents and the child. But this transfer can be fraught with challenges, including  

a. The parents’ unrealistic expectations of commitment, performance 

and success.  

b. Low standards or goals of the child or heir.  

c. If the heir is not already working in the business then what may be 

a fatal lack of knowledge and experience, if not also aptitude.  
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d. Existing, perhaps longstanding family issues that have nothing to 

do with the business and get in the way of effective communication.  

e. The heir’s desire for a special deal with below market price and 

exceptional terms.   

f. Perhaps permanent damages to the family relationship if the heir is 

not suited or motivated to run the business as it should be run and 

the business fails.      

B. To Co-owner  

1. Any of the above-stated options IIIA1,2,3, but typically the parties would 

use a company buy-sell agreement with price formulas. Selling to a co-

owner has the advantage of the purchaser’s present and thorough 

knowledge of the business.  

C. To Key Employee.  

1. The employee may be groomed for succession, so will be ready when the 

time comes. Again, there may not be the knowledge gap which an heir 

new to the company would experience.   

D. To Known and Approved Third Party upon succession  

1. Sales Contract to sell owner’s share in the company to the third party upon 

owner’s death, disability or other triggering event signed by the other 

owners.  

2. Option to buy to third party. With written approval and consent of other 

owners.  

3. Right of first refusal for terms equal to terms to family or co-owner  

successor.  Again, with written approval and consent of other owners.   

E. List Company for Sale  

1. Agreement of all company owners in place now that upon death or other 

specified event(s) to list the company for sale in the open market, and upon 

its sale to divide the proceeds. 

   


