
 

By Donald W. Hudspeth 

Law Offices of Donald w. Hudspeth PC 

TEN THINGS YOU SHOULD KNOW ABOUT YOUR COMMERCIAL LEASE© 

1. You May Not Be Able to Sell Your Business Because the Landlord May Reject the 

Buyer as A Tenant. 

 Transferring the lease to the business buyer/new tenant is done by assignment. The 

typical commercial lease restricts assignment. This restriction can be a) an absolute 

restriction – “no assignment,” b) impose tenant requirements such as financial worth, 

knowledge and experience, or c) subject to approval not unreasonably denied or delayed.  

 Having no right of assignment is rare, and it does not mean the landlord will not 

approve an assignment. But it does mean that the tenant has no grounds whatsoever to 

argue for the legal right of assignment.  That right, that argument, has been contracted 

away. For the reasons stated in section 2 with the heading “Recapture” below, accepting 

such a lease is just too risky because the clause negates the value of the business. One 

cannot depend on the landlord’s good nature or favorable impression of the tenant five or 

ten years down the road.  

 The second type of restriction on assignment imposes qualifications for the next 

tenant. This makes sense from the landlord’s perspective. Of course, it wants a tenant who 

can afford to be there and who has some knowledge and experience in running the business.   

But these “qualifications” can cause at least two problems:  

The first problem is that sometimes expressly stated or implied in the qualifications 

is the requirement that the new tenant has the same financial worth, knowledge and 

experience as the present tenant. But, practically speaking, if the prospective new tenant’s   

background, level of finances, and experience were comparable to the seller, it would not 

be buying the seller’s business. It would be buying the business or making the investment 

at the level that the seller wants to have. 

The second problem is that the “qualifications” can be subjective. The firm 

represented a woman who was formerly a high-level C-Suite executive with a million 

dollar plus balance sheet.  The landlord initially rejected the woman as a tenant because 

she did not have experience running a game store, which chain she was buying. Eventually 

the tenant was accepted, and there were no problems with her as a tenant.  But the 

seller/tenant and buyer should not have been exposed to this kind and level of scrutiny. 

Any woman or man who can become a millionaire in the corporate world can probably run 
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a chain of retail game shops. If the landlord is willing to consider rejecting, or to subject a 

tenant of this quality to close scrutiny, then the chance of the average tenant to sell its 

business and transfer its lease to a typical buyer is basically nil.  

On that note the firm has represented clients where the landlord did not accept the 

financial status of the buyer. In one case a restaurant closed and was liquidated – with 

assets sold at auction – because the landlord rejected two different buyers. 

These are but examples of what happens every day. They show the need for the third 

standard. The term “not unreasonably” (or reasonably”) in the clause “not unreasonably 

withheld or delayed” sets an objective standard. “Reasonable” is a powerful term at law 

because it means what a third-party prudent person would do. For example, if a prudent 

landlord would not reject the tenant, then the landlord acts unreasonably, and in breach of 

the lease, by refusing or delaying approval of the tenant. 

2. The Landlord May Recapture Your Space If You Ask to Transfer the Lease to A 

Buyer of The Tenant’s Business.            

  With “recapture” when the tenant asks the landlord to approve the business buyer 

and assignment of the lease, the landlord has the right to cancel the lease and take back or 

“recapture” the space. The landlord’s logic may be “If the tenant does not want the space 

then there is nothing wrong with the landlord taking it back.”  

This “logic” ignores the fact that recapture destroys the value of the tenant’s 

business.  A prudent business person could not accept this risk. The fair market value of 

the business is its value in the marketplace. By definition the “value in the marketplace” 

means the ability to sell. If the business is not saleable, it has no value, except as a job, a 

place of employment. But business owners do not own a business to have a job. Many if 

not most business owners have their “life savings” and net worth tied up in the business. 

Under the landlord’s logic they could work and save for ten years to have the business, 

invest another ten years of substantial time, money and effort to build the business – at 

great risk – only to lose the business and their net worth overnight. This result is beyond 

unreasonable. However, if through lack of knowledge, bargaining power, prudence or 

concern the tenant signs a lease with this provision then it is almost certainly bound by it.  

  In any case if asked to review the lease I always strike or revise this clause and 

strongly recommend the tenant not accept it. 

 3. In Many Leases Today the Landlord Wants You to Pay Expenses Which Properly 

Belong to The Landlord. 

  The firm recently reviewed the lease of one location of an established small chain 

of hamburger-based restaurants. The lease had the tenant paying for the roof, the structure, 
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unexposed plumbing and wiring, the sidewalks, parking lot, landscaping – every expense 

of the building.  

  This is a bridge too far. So long as the building belongs to the landlord the landlord 

should pay for capital projects* like roof repair, sprinklers, wiring, plumbing, etc. If the 

lease were part of a lease-purchase of the building, then that allocation of all expenses and 

capital expenditures might make sense. Otherwise, no. 

  The above is just an extreme example of a problem we see in many commercial 

leases now; that is, the attempt to include landlord expenses in the tenant common area and 

maintenance (CAM) charges. Examples of expenses and expenditures that should not be 

in the tenant’s CAM charges include capital improvements and equipment (*as determined 

to be and designated as same by generally accepted accounting principles, aka GAAP), 

depreciation, leased equipment that ordinarily would be a capital expenditure, costs and 

penalties for non-compliance with applicable codes or law, brokerage commissions and 

attorneys’ fees related to the sale of the property, environmental clean up costs, taxes 

assessed during the term of the Lease but which relate to a period before the 

Commencement Date, after the Termination Date, or upon sale of the property.   

  Flushing out expenses which don’t belong in the CAM charges requires what I call 

a “New York Review”1 of the lease.  By this I mean we have to go through the assignment 

of CAM charges and other expenses with a “fine tooth comb.” This level of scrutiny takes 

time and knowledge and increases the cost of lease review for the client.  

4. The Landlord May Relocate Your Premises to Elsewhere in The Center.  

  With “relocation” the tenant agrees that the landlord may move the tenant to another 

“comparable” location so long as the landlord pays for the move.  Probably without 

intending or realizing it, the landlord’s right to relocate your space is a form of “bait and 

switch.”  It is also a case of blatant favoritism in favor of the new tenant. And, basically it 

is a contract that is not really a contract. You agree to lease a space that you might not get 

to keep. (I had a case where the landlord wanted to relocate the tenant from its corner 

location the second week of the lease.) It is kind of like marrying a woman who says: “I 

want someone else but now you can have my sister.” That was not the agreement.  

In my experience the business usually fails after the move. I always strike this clause 

and strongly recommend the tenant not accept it.   

 

 
1 I call it that because where a tenant is paying $30,000 a month rent, as in New York, compared to, say $5,000 per 

month rent in Phoenix, excluding inappropriate expenses can be extremely beneficial. It is beneficial in Phoenix as 

well, particularly when we run into a “laundry list” of terms that need to be revised or removed.    
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 5. A Landlord May Breach the Lease and Still Enforce It.  

  A basic tenet of contract law is that a party may not materially breach a contract (i.e. 

violate some important term) and still enforce it. Rather, in such a case the non-breaching 

party may suspend performance and sue for damages. If applied to a lease this “first breach 

rule” would mean that the landlord could not enforce the lease for rent if the premises were 

not suitable for occupancy, e.g. bad plumbing. 

  But, under real property law provisions of a commercial lease are so called 

“independent covenants.” This means the landlord can breach the lease in one way and 

enforce it in another.2 Bottom line, this means the rent has to be paid even in the event of 

a serious and material breach of the lease by the landlord. This leads to a “catch 22.” The 

tenant can recover the unjust rent only after the matter is adjudicated. The tenant needs 

income from the business to pay the rent and to contest the landlord’s right to the rent in 

light of the premises’ unsuitability. But the unsuitability of the premises prevents 

operations by which the tenant could earn money to challenge the rent demand in court. 

This is a tremendous burden and hardly fair to a tenant whose objection is that the premises 

are not fit for their intended purpose, that is to do business.   

6. The Commercial Landlord Has No Duty to Repair, Maintain Or “Remediate” The 

Premises Unless the Lease Says So.  

  With residential leases if the kitchen faucet doesn’t work, we call the landlord. With 

commercial leases the tenant is responsible for upkeep unless the lease says otherwise. For 

example, the tenant may be responsible for the air conditioning (HVAC in the lease). 

Usually, we will negotiate to have the landlord agree that the equipment must be in good 

operating condition at the time of lease and for some period, say six months, thereafter.  

But, in one case the HVAC unit, which was on the ground was stolen. Under the 

lease, which the client did not have me review before it was signed, the tenant was liable, 

so had to buy a new HVAC unit. In another case due to old and faulty plumbing the central 

main drain of an automotive repair shop did not work. Rightfully this should be the 

landlord’s responsibility – see item 3 above. But in this case the landlord first denied 

responsibility, then repeatedly and falsely told its lawyer that the drain, and other problems, 

had been fixed – all the while demanding that the rent be paid. Eventually, the tenant was 

allowed to walk away free of the lease because for the above and other reasons the premises 

were unusable for their intended purpose.   

 
2 You may wonder (or not) why a landlord gets this special treatment at law. One reason is that the law applicable to 

commercial leases is a combination of contract law and property law. Property law has existed and evolved from the 

time of feudalism; that is land barons and their serfs or tenant farmers. Feudalism was established in England by 

William the Conqueror in 1066.      
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7.  Under Most Leases the Landlord Is Not Responsible for Zoning Issues and Legal 

Compliance.    

Another common problem where (unexpectedly for many tenants) the landlord has 

no duty under the lease is zoning, compliance with building or other city codes, and 

applicable state or federal law. Unless and until revised to say otherwise, the lease will 

typically say that the tenant is responsible for compliance with zoning regulations, city 

codes, and state and federal law. Often, the tenant learns too late that the business on the 

premises does not comply with applicable law; thus, the tenant must either shut down or 

bear the substantial cost of legal compliance. Never mind that the landlord knew or should 

have known the tenant’s business did not comply. The landlord gets a free remodeling to 

meet applicable codes.  

 A recent and frequent example of this problem is ADA (Americans with 

Disabilities Act) compliance. Under virtually all unreviewed leases the tenant must pay for 

renovations, e.g. bathrooms, to make the premises ADA compliant. Again, a free remodel 

for a landlord who knew or should have known of the violation. To the landlord the 

unrepresented tenant is a “sitting duck.”  

The above issues can be negotiated to a “fairer place” but one first must be aware 

of the problem. Without legal representation the typical tenant would not be.  

8.  Under Most Commercial Leases, As Written, The Landlord Is Not Responsible for 

Its Own Negligence.  

     The typical unreviewed commercial lease will say that the tenant is responsible and 

will indemnify (cover or pay back the cost to) the landlord for legal claims relating to the 

use of the premises. The lease does not qualify this to have the tenant responsible only for 

harm that it causes. The building in which the premises are located could be badly designed 

or defective in some way, but the tenant would be liable under the terms of the lease. Thus, 

in effect the tenant becomes and insurer against all claims relating to the premises 

regardless of fault. 

  We rewrite this to exclude cases of landlord negligence.  

9.   Under So Called “Triple Net (NNN)” Leases the Tenant Could Be Responsible for 

Higher Taxes Caused by The Original Landlord’s Sale of The Building.  

  Under a triple net lease the tenant is responsible for its share of the taxes, insurance 

and maintenance costs for the common areas. A shopping center may be sold at a price 

many times higher than its construction or acquisition cost resulting in higher taxes to the 
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property owner. This could cause a huge increase in CAM charges were the taxes allocated 

to the tenant. A tenant understands and agrees that property taxes may increase, but this 

contemplates incremental changes. The tenant does not expect to pay taxes on the seller’s 

gain from the property sale.  

  We revise the lease to exclude taxes caused by the property sale from the definition 

of triple net.   

10. The Landlord Has A Duty to Mitigate Damages in The Event of Tenant Breach. 

  One piece of good news, unless waived by the terms of the lease, by law a landlord 

has a duty to mitigate damages caused by the tenant breach. This means that in the event 

of default, termination of lease and the tenant’s departure, the landlord cannot just “sit on 

the premises” and look to the breaching tenant for the rent. Rather, the landlord must take 

commercially reasonable steps to relet the premises, including marketing, signage, and 

notice of availability to commercial lease brokers.  

The landlord may still recover the cost of brokerage fees and other costs associated 

with finding a new tenant, but the landlord must take reasonable steps to re-lease (or relet) 

the premises within a reasonable time. Often the premises can be relet within a period of, 

say, two to four months, in which case the tenant would be liable for that rent plus 

associated costs. But with the landlord’s duty to mitigate the tenant would not be liable for, 

say, rent for seven years remaining on the lease.   

  This is good to know because following a tenant’s default on the lease the landlord 

will routinely have its lawyers send a letter saying that the tenant is liable for the remaining 

seven years.  If true, then landlord’s claim could be for, say, $350,000 ($50,000 yearly rent 

times 7) when more likely the tenant would be liable for, say four months rent of $4,166 

per month or about $16,700 plus perhaps associated costs.  

  The typical post default demand letter then is basically an in terrorem device 

designed to scare the tenant into submission to a higher than necessary lease buy out and 

settlement.  

  Again, however, while the duty to mitigate exists as a matter of law, it can be waived 

by the tenant under the terms of the lease. Often the lease reverses applicable law (in the 

absence of a contrary provision). The lease puts the burden of proof on the tenant to show 

how the landlord could have mitigated damages. This means the tenant has to know what 

the landlord did and show how it could have done better.  

Another drafting trick is to say the landlord only has the duty to mitigate “as required 

by statute.” But there may be no actual statute (regulation). Rather, there is an abundance 

of case law where judges have imposed the duty in court decisions. In this case we change 
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the term “statute” to “applicable law” or “case law” to incorporate the legally binding 

(unless waived by a term in the lease) precedent.     

Conclusion     

  These are just some of the many problem areas that may exist in a typical 

commercial lease. All too often the business owner may scrutinize a business purchase 

contract, but not the lease. This is a mistake. You may have surmised by now that the lease 

is the “tail that wags the business dog.” This leads to my “Landmines Speech:” The tenant 

may not have the bargaining power to renegotiate all of the problem areas, but we can 

almost always improve the most onerous provisions. And, at least we know where the other 

“landmines” (unfavorable or important terms) are.   

  Have your attorney review the lease. It is well worth the cost and it will save you a 

lot of grief.   


